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In an era of decentralisation and strengthening regional autonomy,
recognition of the role of indigenous peoples in social governance is
becoming increasingly important. This study integrates a community-
based restorative justice approach into national legal policy, thereby
strengthening efforts to reform the criminal justice system, reducing the
burden on law enforcement agencies, and increasing the sense of justice
at the grassroots level. This study primarily focuses on integrating
relevant theories to construct a comprehensive framework for
understanding  restorative  justice in Indonesian  indigenous
communities as a form of contextual justice. The results confirm that
restorative justice in Indonesian indigenous communities is not merely
a traditional legacy, but an intellectual discourse of resistance against
the state's monopoly on defining and enforcing justice. Amid national
laws that remain colonial in nature, the practice of customary justice
shows that true justice arises from the depths of human relationships,
not from the rigidity of procedures. The tension between state law and
customary law, the decolonial function of restorative justice, and the
risk of domestication through institutionalisation all emphasise the need
for a paradigm shift in Indonesian law. Thus, the future of justice in
Indonesia depends on the state's courage to be the sole centre of
legitimacy no longer, but to become a space for dialogue that allows
customary justice to grow as an equal partner in upholding humanity
and restoring communal life.
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A. Introduction

Justice in Indonesian indigenous communities has long occupied a unique
philosophical space, where social harmony, cosmic balance, and the principle of deliberation
are central to its orientation. The customary legal systems in various regions, such as Bali,
Minangkabau, Dayak, Papua, and Maluku, demonstrate that conflict resolution is often
carried out through a dialogical, collective process grounded in the moral value of
togetherness. For example, research by Benda-Beckmann (2001) on Minangkabau customary
law shows that customary justice aims not to punish the perpetrator but to restore the social
balance disrupted by the actions of one party. Similarly, Tamanaha's (2020) study confirms
that, in many indigenous communities, dispute resolution is restorative, emphasising
reconciliation and community solidarity.

The Indonesian context shows historical continuity between such practices and the
fundamental values of Pancasila, especially the second and fifth principles, which emphasise
humanity and social justice (Boiliu et al., 2022). Therefore, the meaning of restorative justice in
the context of Indonesian indigenous communities is not new; rather, it is a revitalisation of
the tradition of justice that has long existed within society. Restorative justice has been widely
discussed in Indonesia over the past two decades, in line with efforts to reform the national
criminal justice system (Wangga, 2022). This discourse gained momentum with the application
of the concept of restorative justice in police, prosecution and court practices, especially for
certain small-scale cases, such as minor offences or juvenile offenders. However, most of these
implementations are still formalistic and often detached from the socio-cultural context of local
communities.

Several studies have criticised this approach as being restorative justice in form but not
in substance (Zehr & Mika, 2017), merely imitating formal procedures without regard for the
fundamental values and social practices that are the spirit of restorative justice itself. In fact,
the essence of restorative justice is not merely mediation or administrative reconciliation, but
rather the transformation of social relations and the restoration of the dignity of the people
involved in the conflict. In this context, the role of indigenous communities is significant as a
source of epistemology and praxis capable of reviving the true meaning of restorative justice
in the Indonesian legal landscape.

Many customary institutions in Indonesia have long contained restorative elements,
for example, in the practice of customary fines in Papua or sasi in Maluku, which are not
merely sanctions but social mechanisms to restore balance and maintain social relations. In
another study, John Braithwaite (2020; 2018) introduced the theory of reintegrative shaming,
which states that punishment accompanied by social reintegration can foster moral awareness
without causing permanent stigma. This theory is in line with indigenous values in Indonesia,
which view offenders not as enemies of society, but as part of the community who must be
rehabilitated so that social harmony can continue. Therefore, developing a community-based
restorative justice model is not merely a pragmatic choice but an epistemological necessity to
deliver more contextually and meaningfully just outcomes.

Indonesia's national legal system still shows a structural bias towards a positive legal
approach, oriented towards the state and formal procedures. Customary justice is often
considered a form of non-formal or complementary justice that exists outside the official legal
system (Zhao et al., 2025). As a result, many customary decisions lack binding legal force, even
though the local community socially recognises them. In fact, the 1945 Constitution and
various derivative regulations have provided space for the recognition of customary law
communities, as contained in Article 18B, paragraph (2), of the 1945 Constitution and in Law
Number 6 of 2014 concerning Villages.

From a theoretical perspective, restorative justice can be seen as the antithesis of the
retributive paradigm that dominates the modern criminal justice system. In the retributive
paradigm, justice is understood as retribution for wrongdoing: the perpetrator must be
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punished in proportion to their actions to satisfy the sense of justice of the victim and the
community. In contrast, restorative justice departs from the assumption that crime is a
violation of people and social relations, not merely of the state. Therefore, the focus is not on
retribution, but on restoration. Restorative justice places victims, perpetrators, and the
community in a dialogical process aimed at repairing the damage caused by crime. This
approach is participatory, inclusive, and emphasises moral responsibility. When this concept
is linked to the tradition of Indonesian customary law, it appears that fundamental values such
as deliberation, consensus, and social harmony have long been principles aligned with the idea
of restorative justice.

One of the fundamental issues in this discourse is how to operationalise the concept of
restorative justice within a modern, bureaucratic, and centralised national legal system. The
experiences of countries such as Canada and New Zealand show that a community-based
approach can be an effective solution to overcome the limitations of the formal justice system
(Wood et al., 2021). In New Zealand, for example, the practice of family group conferencing,
which originated in Maori tradition, has been adopted into the national legal system as a form
of recognition of local wisdom. In the Indonesian context, a similar approach can be adapted
by strengthening existing customary institutions to function as partners of the state legal
system. However, this integration requires a profound paradigm shift, particularly in terms of
recognising legal pluralism and the social legitimacy of indigenous communities as agents of
justice. Without this, restorative justice will remain a slogan without substance.

In a broader theoretical framework, the concept of contextual justice is essential to
bridge the gap between universal values of justice and local socio-cultural conditions. This
theory rejects the view that justice can be applied uniformly without regard for a society's
historical and cultural context. In Western legal tradition, justice is often understood in abstract
and formal terms, focusing on written rules and legalistic procedures. In contrast, contextual
justice emphasises that values of justice must be rooted in the experiences, norms, and social
structures of the community. In the Indonesian context, contextual justice means justice that
not only enforces the law but also preserves the values of humanity, solidarity, and social
balance at the core of local wisdom (Rahardjanto et al., 2025). Therefore, indigenous
community restorative justice can be understood as a concrete form of contextual justice,
namely a justice system rooted in local culture and capable of responding to the community's
social needs in a humanistic and participatory manner.

The theoretical objective of this study is to formulate a conceptual model of indigenous
community-based restorative justice that can function as a form of contextual justice in
Indonesia. This model is expected to integrate local wisdom values with the universal
principles of restorative justice, thereby producing a theoretical framework that contributes to
the discourse on legal pluralism and criminal law reform. In practical terms, this study aims
to identify mechanisms and practices of customary conflict resolution that can be incorporated
into the national legal system, while accounting for community participation, victim recovery,
and the social responsibility of perpetrators. Thus, this study is not only descriptive but also
transformative, as it seeks to encourage a paradigm shift in the way justice is viewed in
Indonesia.

B. Method

This study does not primarily focus on field-based fact-gathering, but rather on
integrating relevant theories to construct a comprehensive framework for thinking about
restorative justice in Indonesian indigenous communities as a form of contextual justice. This
approach places the study in the reflective and normative realm, not to describe social reality
directly, but to interpret, synthesise, and construct new understandings through dialogue
between restorative justice theory, legal pluralism, and contextual justice. Theories such as
those put forward by Howard Zehr (2017) on the restoration of social relations, John
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Braithwaite (2018) on reintegrative shaming, and studies of legal pluralism by Benda-
Beckmann and Hooker are integrated to produce a conceptual model that explains how
indigenous practices in Indonesia can reflect universal restorative values without losing their
local character (K. von Benda-Beckmann & Turner, 2018; F. von Benda-Beckmann, 2002). Thus,
the absence of empirical data actually provides a broader analytical space to re-examine the
philosophical, epistemological, and normative foundations of justice that exist in indigenous
communities.

C. Results and Discussion
1. Tension between state law and customary law

The tension between state law and customary law in Indonesia is not merely a technical
matter concerning procedural or institutional differences, but rather an epistemological and
political conflict over who has the right to define justice, where justice derives its legitimacy,
and whose value system takes priority in resolving social disputes. Since the establishment of
the modern nation-state, state law has tended to claim a monopoly over the formal judicial
system with the logic that only the state has the legitimate authority to adjudicate, punish, and
restore social order (Teeple, 2025). This claim is reinforced by the tradition of positive law,
which holds that statutes, written regulations, and formal judicial institutions are the only
legitimate sources of law. However, amid Indonesia's diverse social reality, which is
supported by hundreds of indigenous communities with their own laws and justice
mechanismes, this claim to monopoly appears increasingly problematic.

In the tradition of legal positivism inherited from Continental European colonialism,
law is understood as a legitimate command from the highest authority, in this case, the state,
which is objectified in the form of written rules and enforced through official institutions
(Faisal et al., 2024). This model gave rise to what Griffiths calls legal centralism, namely the
idea that only state law is law, while other social norms are non-law or merely non-binding
customs. Within this framework, customary law is only given space to the extent that it is
recognised and legitimised by the state, often through the formula of being alive and in
accordance with national interests.

The validity of customary law is placed in a subordinate and contingent position,
rather than as an autonomous legal system with its own authority (Mukaddam, 2024). This
concept is contrary to Eugen Ehrlich's idea of living law, namely that the law that actually
governs society is the law that lives in everyday social practice, not merely that written in law
books. The connection and clash between state law and living law create a field of latent
conflict in the Indonesian legal system, because on the one hand, the state claims a monopoly
on formal justice. On the other hand, indigenous communities continue to practise a form of
justice that is alive, known, and trusted by their own communities.

Community-based restorative justice then emerged as a serious challenge to
Indonesia's centralised, procedural-positive law paradigm (Jakir & Haeranah, 2025). In the
formal criminal justice system, crime is understood as a violation against the state, so that the
state appears as the primary victim with the right to take over the conflict from those directly
affected, namely the victim and the perpetrator. The judicial process becomes a technocratic
arena in which law enforcement officials subjugate victims and perpetrators to rigid, formal
roles.

In the logic of restorative justice, as formulated by Howard Zehr and John Braithwaite,
crime is understood as a violation against people and social relations. The focus is not on
retribution, but on restoration, namely the restoration of the victim's dignity, meaningful
accountability from the perpetrator, and the restoration of community harmony. When this
logic is implemented in indigenous communities, it not only becomes an alternative model for
dispute resolution but also a form of epistemic resistance to the state's claim that only the
formal system can validly uphold justice. Restorative customary justice shows that, in many
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contexts, community laws are more sensitive to victims' needs and more effective at restoring
social relations than formal verdicts that result in imprisonment without reconciliation.

Many cases across Indonesia show that communities have greater faith in customary
mechanisms for resolving disputes because they are considered more humane, faster, and
more context-specific (Suhardono et al., 2024). In disputes over land between families, conflicts
between villagers, violations of morality, and even sensitive cases of violence, customary
institutions are often the first and foremost port of call. At the same time, formal courts are the
last resort or are even avoided altogether. This trust is not without reason. Customary
mechanisms usually involve deliberation, mediation, and dialogue that consider not only legal
aspects but also kinship relations, shame, and collective honour (Anyieth, 2025).

Customary sanctions are often both symbolic and substantive, taking the form of fines,
public apologies, peace rituals, or other socially recognised restorative measures. At this point,
a fundamental tension arises for the state, because many of these customary decisions are not
formally recorded, do not follow formal legal procedures, and are therefore considered
informal or non-legal. Meanwhile, for indigenous peoples, it is precisely these decisions that
are most recognised, feared, and obeyed. This tension shows that the concept of justice is not
singular but plural, layered, and highly dependent on the community's cultural framework
and recognised social authority structures.

Instead of viewing law as a single system monopolised by the state, legal pluralism
views that various normative systems can coexist in a society: state law, customary law,
religious norms, community rules, and even corporate rules (Fabra-Zamora, 2022). Griffiths
refers to this pluralism as strong legal pluralism, in which these legal systems have their own
logic, sanction mechanisms, and forms of authority, without depending on state recognition.
Indonesia is a concrete example of this kind of pluralism.

In many regions, customary law, religious law, and state law intersect, compete, or
compromise in regulating community life (Jayantiari et al., 2025). In this plural landscape, the
state's claim to a monopoly on formal justice appears increasingly difficult to defend, not only
sociologically but also morally. When communities choose customary mechanisms to resolve
disputes, they are in fact affirming that justice need not come from the state and that the moral
legitimacy of a decision can arise from community recognition, rather than just the stamp of a
formal institution. In this context, community-based restorative justice can be seen as a
manifestation of living law that challenges the dominance of state law. Living law here does
not merely refer to customs passed down from generation to generation, but rather a practice
of justice that has social cohesion and is internalised as a shared moral norm (Widjajanto et al.,
2025).

When an indigenous community holds a customary hearing to resolve a conflict, what
is taking place is not merely social mediation, but a substantive judicial process, i.e., there is a
forum, there is a recognised authority (traditional elders, customary institutions), there are
norms to refer to, there are mechanisms of proof, and there are sanctions imposed. The
difference with the formal system is the value orientation and perspective towards the
perpetrator and the victim. In many indigenous communities, perpetrators are not removed
from the community through imprisonment, but are reprimanded, reintegratively shamed,
and required to repair the damage they have caused (Gaffney et al., 2024). This aligns with
Braithwaite's theory of reintegrative shaming, in which shame is used not to exclude the
perpetrator permanently, but to reintegrate them into the community after they acknowledge
their wrongdoing and make amends. The state, accustomed to viewing sanctions as formal
imprisonment and fines, often struggles to understand this logic of justice and therefore tends
to dismiss it as non-legal.

Shifting to a critical and socio-legal perspective, justice derives its legitimacy precisely
from the acceptance and recognition of those affected by the decision (Kirby & WELSH, 2025).
Within Habermas' framework, legitimacy arises from a process of free and rational
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communication between equal parties (Latif et al., 2025). In many customary practices,
although not ideal and still containing certain power relations, there is room for deliberation
that allows victims and perpetrators to voice their views and reach a mutually acceptable
agreement (Kirkwood, 2022). From the perspective of justice as recognition, customary
mechanisms are often better able to recognise the identity, dignity, and experiences of victims
than formal court proceedings, which tend to reduce them to mere evidence. This is where
customary justice derives its legitimacy, not from legislation, but from the moral and social
recognition of the community. However, recognition of the legitimacy of customary justice
should not fall into uncritical romanticisation.

The relationship between state law and living law is not only one of harmony, but also
of conflicting interests and power imbalances. The state often uses narratives of modernity,
rationality, and legal certainty to delegitimise customary practices deemed traditional,
unscientific, or in violation of human rights (Hibbatulloh et al., 2025; Kurniawan et al., 2025).
Conversely, some indigenous communities can also use tradition as a pretext to maintain
patriarchal or hierarchical structures that are discriminatory.

This is where the integration of various theories of justice is essential in assessing and
directing the transformation of both systems. Restorative justice theory reminds us that every
dispute resolution mechanism must be oriented towards restoring victims and social relations,
not merely maintaining authority. Legal pluralism theory emphasises that the recognition of
customary law should not be simply symbolic but must be reflected in the real distribution of
authority (Al Hamid et al., 2025; Muttaqin et al., 2025; Nuriskandar et al., 2025). Meanwhile,
contextual justice theory emphasises that universal standards such as human rights must be
translated and negotiated within local cultural contexts rather than unthinkingly imposed
(Parhi et al., 2025).

The tension between state law and customary law also reveals that the concept of
justice itself is plural and multi-layered. From a positivist perspective, justice is often reduced
to legal certainty, since as long as the rules are applied consistently, justice is considered
achieved. However, from the perspective of indigenous communities, justice is much more
complex, encompassing a sense of peace, harmony, honour, inter-family relationships, and
even cosmic balance. A decision that is formally correct under state law may be considered
unfair by the community because it ignores the context of relationships and values in society.
Conversely, a customary decision considered fair by the community may be deemed invalid
by the state if it does not comply with formal procedures. The clash between these two logics
of justice shows that there is no single definition of justice that can be applied universally
without accounting for cultural context.

At the political level, the state's monopoly over the formal judicial system is in fact also
a control strategy. By concentrating the authority to interpret the law in state institutions, such
as the police, the prosecutor's office, and the courts, the state positions itself as the only
legitimate actor in managing social conflicts. The authority of indigenous communities to
resolve disputes is seen as an exception that can be revoked at any time. Indigenous
community-based restorative justice, when practised more systematically and recognised by
citizens, becomes a form of decentralised justice that subtly challenges this centralism. It shows
that communities can manage their own conflicts, enforce their own norms, and restore
harmony without always relying on the state apparatus. In the context of an ideal democracy,
this is not a threat but an opportunity to expand citizen participation in the administration of
justice. However, from the perspective of a state accustomed to monopolising authority, there
are concerns about fragmentation, disorder, and loss of control, so that the state's response is
often ambiguous: on the one hand, it recognises adat in discourse, but on the other hand, it
maintains the dominance of formal procedures.

If we take this further, the connection and conflict between state law and living law in
Indonesia are essentially debates over the source of legitimacy and the direction of justice
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transformation. Integrating theory into the analysis of this phenomenon shows that a solution
cannot be found by affirming one and negating the other. Placing state law as the sole source
of justice means disregarding the fact that millions of Indonesians live and interact within a
framework of absolute customary values and authority. Conversely, absolutising customary
justice without criticism means ignoring the potential for abuse of power in local communities
and undermining efforts to guarantee the rights of individuals who may be marginalised. This
is where the importance of a meaningful synthesis lies: a configuration of justice that
recognises the plurality of legal systems, respects local wisdom, and at the same time upholds
the basic principles of humanity, equality, and the protection of vulnerable groups.
Community-based restorative justice can be understood as a potential meeting point
between local justice and universal values. It combines cultural sensitivity, recognising that
conflicts and their resolution are always linked to concrete social relations, with broader moral
principles such as responsibility, restoration, and respect for human dignity. The integration
of restorative justice theory with the concept of living law recognises that indigenous practices
are not merely a legacy of the past, but a source of inspiration for imagining a more humanistic
and participatory future of justice. At the same time, integrating contextual justice theory and
human rights reminds us that not all customary practices must be preserved; some must be
revised, negotiated, or even abandoned when proven to perpetuate structural injustice.

2. Restorative Justice as a Practice of Legal Decolonisation

The most tangible legacy of legal colonialism in Indonesia is evident in the way the
criminal justice system is structured and operated. Even the newly enacted Criminal Code
remains intertwined with the conceptual structure of the Wetboek van Strafrecht (Penal Code)
from the Dutch East Indies era, which was oriented towards punishment, deterrence, and the
maintenance of colonial order (Butt, 2023). In the colonial paradigm, the colonised population
was positioned as objects of control rather than as citizens whose dignity and social relations
deserved restoration when violations occurred (Chechi, 2023). This logic continues to resonate
in contemporary legal practice because crime is understood as a violation against the state, so
that the state takes over conflicts from the community, monopolises the right to punish, and
marginalises the dimension of social restoration. Prison, fines, and criminal records became
the main symbols of justice. At the same time, the feelings of victims, community balance, and
the restoration of human relations were relegated to secondary status or ignored altogether.

Legal decolonisation, in this sense, is not merely a matter of replacing colonial legal
products with national ones, but of shifting the way we think about law and justice (Diala,
2024). The decolonial approach criticises the assumption that modern Western law is universal
and neutral, while opening up space for other epistemologies by interpreting the world
through the experiences, values, and histories of silenced local communities. Within this
framework, the practice of customary justice in Indonesia can no longer be seen merely as
folkloric local wisdom, but as a legitimate epistemic source for formulating alternative models
of justice.

In many indigenous communities in Indonesia, justice is understood as a process of
restoring disturbed balance, not merely inflicting suffering as retribution for violations. Inter-
family conflicts, land disputes, violations of moral norms, and even some instances of violence
are seen as events that tear apart the social and spiritual networks that support the community.
Therefore, the response to these violations is not individual and retributive, but collective and
restorative, as the victim's family, the perpetrator's family, traditional elders, and other
community members participate in deliberations to acknowledge wrongdoing, address losses,
and repair relationships. Customary sanctions can take the form of fines in the form of objects,
ritual obligations, community service, or other symbolic actions aimed at restoring dignity
rather than merely punishment. This perspective, when compared to the modern criminal law
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paradigm, appears to be a deviation, but viewed through a decolonial lens, it is an expression
of an epistemology of justice suppressed by colonial law's hegemony.

When the state began adopting the discourse of restorative justice into its policies, it
often did so within a framework that remained very positivistic and procedural. Restorative
justice is reduced to a model of penal mediation facilitated by the authorities, limited to certain
types of crimes, and framed within the concept of law enforcement discretion (Maglione,
2022). The basic structure of the criminal justice system, which places the state at the centre,
procedure as truth, and imprisonment as the main sanction, remains virtually untouched.
Under these conditions, restorative justice risks becoming a technocratic instrument for
efficiently handling cases rather than for changing perspectives on justice. This is where the
importance of placing customary restorative justice as a practice of decolonisation lies: it is not
merely a local version of policies imported from Western theory, but a long-standing tradition
that has the potential to subvert the colonial legal domination that still resides within the state.

The idea of epistemological defiance becomes relevant in this context. Customary
restorative justice, when consistently implemented and socially recognised by the community,
is a form of silent rejection of the claim that only state law can legitimately define and manage
justice. Indigenous communities that choose to resolve conflicts through customary
mechanisms, rather than bringing cases to formal courts, are in fact engaging in decolonial
action by asserting that the source of legitimacy for justice lies not only in the text of the law,
but also in the norms that are alive and recognised by themselves. Here, decolonisation does
not present itself as harsh rhetoric of resistance, but as a daily practice in which communities
maintain and develop their own justice systems. This action challenges the epistemic
superiority of modern law, which claims to be the only rational model of justice. It opens up
space for the recognition that there are many ways to be fair, many ways to repair social
damage, and many ways to rebuild human relationships.

From the perspective of legal pluralism, the space for decolonisation through
customary restorative justice becomes increasingly apparent. Legal pluralism rejects the view
of legal centralism, which holds that only state law is worthy of being called law (Fabra-
Zamora, 2022). Instead, it recognises the existence of various normative systems that coexist,
interact, and often compete in regulating behaviour. In Indonesia, customary law, religious
law, and state law are the three principal axes that intertwine and collide. Community-based
restorative justice operates in a space where living law, that is, law that truly lives in social
practice, challenges and negotiates the boundaries of state law.

When citizens more widely obey customary rulings than court rulings, when
customary sanctions are more effective in preventing further conflict than imprisonment,
when reconciliation rituals are more effective in healing victims' wounds than mere guilty
verdicts, it becomes clear that the state does not monopolise the legitimacy of justice. However,
the decolonisation of law through customary restorative justice cannot be separated from
questions about the sovereignty of indigenous communities. As long as the state only partially
and conditionally recognises the rights of indigenous peoples, or only as long as they are alive
and in line with national interests, the space for customary justice will always be vulnerable
and can be restricted at any time. Decolonisation demands a more radical recognition that
indigenous communities are not merely objects of protection, but subjects with the authority
to determine their own way of life, including how to resolve conflicts and uphold justice. In
this framework, indigenous restorative justice becomes one of the pillars of that sovereignty
because it marks the community's ability to manage social wounds, regulate internal relations,
and implement the norms they themselves have formulated.

Recognition of this sovereignty is not only a matter of legal regulation of authority, but
also a matter of recognising that the epistemology of justice they adhere to is valid, dignified,
and worthy of standing on equal footing with the epistemology of state law. Positioning
indigenous restorative justice as a practice of decolonisation does not mean absolutising it as
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a form of justice free of problems. Like all social systems, indigenous communities can also be
characterised by hierarchy, patriarchy, and unequal power relations. Critical decolonisation
must be able to distinguish between restorative values that restore collective dignity and
indigenous practices that perpetuate injustice against vulnerable groups. At this point, legal
decolonisation requires dialogue between universal human rights principles and local values
that exist within communities (Ibrahim et al., 2024; Insani et al., 2024).

Decolonial customary restorative justice is not closed to criticism; instead, it dares to
reflect on itself, correct discriminatory aspects, and expand the space for participation for
women, children, and marginalised groups (Hayatullah, Ikhsan, et al., 2025; Wiranti et al.,
2025). When viewed from a longer historical perspective, the practice of customary justice in
Indonesia actually predates the emergence of colonial and national law. It has been the
primary means for local communities to maintain order, heal wounds, and preserve social
balance long before the introduction of written rules.

Colonialism held that only written law was rational and modern, so customary law
had to be administered, codified, or even ignored if it conflicted with colonial interests. After
independence, many post-colonial countries, including Indonesia, inherited this legal
structure without thoroughly criticising the underlying epistemic logic. Customary restorative
justice, when placed in this context, is a memory that has not been completely extinguished
about another way of administering justice, one that was not born in a colonial laboratory, but
from the historical experience of the community itself. Reviving this method, not exclusively
and unthinkingly, but through critical reflection, is part of the effort to restore stolen legal
memory and identity.

3. Legitimacy and Risks of Institutionalising Customary Justice

When indigenous restorative justice mechanisms are adopted into the formal system,
whether through provisions in the Criminal Code, the Draft Criminal Code, other legislation,
or law enforcement policies such as prosecution or police guidelines, what occurs is not merely
a technical alignment, but a clash between two different logics of justice. The logic of
customary justice is based on harmony, balance, and the restoration of social relations, where
conflict is understood as a rupture in the network of relationships that must be healed
collectively. Meanwhile, the logic of state law, which remains strongly influenced by colonial
and positivist legal traditions, views crime as a violation of state authority that warrants a
measured response in the form of formal sanctions. When the state says it recognises
customary justice and incorporates it into law, it is not simply accepting it; it is also performing
a forced translation, drawing customary values into cold, abstract legal language. This process
risks cutting off the symbolic, spiritual, and relational dimensions that are at the heart of
customary justice, leaving only a procedural framework that appears restorative but has lost
its socio-cultural spirit.

This risk of domestication is evident when the state regulates customary restorative
justice in the form of rigid administrative requirements, limiting the types of cases that can be
resolved restoratively, requiring agreements to be recorded in official reports, requiring
certain parties to be present in a formal capacity, and requiring the results to be controllable
or voidable by law enforcement officials. On the surface, this appears to be an effort to ensure
accountability; however, at a deeper level, the state is subtly placing customary mechanisms
under its own supervision and legal criteria. Customary justice no longer stands as an
autonomous system of justice. Still, it has been downgraded to a legitimate alternative dispute
resolution mechanism if it meets the standards set by formal law.

This is a form of domestication because the state is saying, “we recognise you, as long
as you conform to our understanding of justice’. The epistemic and normative autonomy of
indigenous communities is reduced to merely a local variation of the state's broader legal
framework, no longer a truly equal source of justice. On the other hand, completely rejecting
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institutionalisation is not a simple option. Without formal recognition and protection,
customary justice risks being continuously marginalised and weakened, especially when faced
with capital interests, development projects, or authorities that repressively enforce national
law.

Indigenous communities may have practical and socially legitimate dispute-resolution
mechanisms, but when confronted by authorities, these mechanisms are suddenly deemed
invalid simply because they are not written into law. At this point, state recognition of
customary justice appears to be a strategic necessity because it provides a formal basis for
communities to negotiate their rights, protest the criminalisation of customary practices, and
demand space in public policy (Jackson & Stratford-Tuke, 2023; Nurizka, Islami, et al., 2025;
Wahyudi et al., 2025). A dilemma is inevitable because recognition is needed to survive and
strengthen positions, but misguided recognition can become a tool of control from above.

The debate between cultural autonomy and national integration is particularly evident
in this context. Modern nation-states, including Indonesia, are built on the idea of integration,
with all regions and population groups united under a single national legal framework to
promote certainty and unity (Kamisuna, 2023; Rembulan et al., 2025; Riandi et al., 2025). In
this logic, legal pluralism is often seen as a threat because the existence of multiple justice
systems is perceived as capable of causing disorder, jurisdictional conflicts, or even threats to
national interests. On the other hand, indigenous communities claim the right to maintain
distinct value systems and justice systems as integral to their cultural identity and history.

Normatively, state recognition of indigenous justice should ideally be enabling rather
than controlling, as the state's role is to create a general framework that protects, facilitates,
and provides space, rather than to format and control the content (Widjajanto et al., 2025).
Within this framework, the institutionalisation of customary justice should be carried out
through principles that guarantee community autonomy by recognising the authority of
customary institutions to resolve certain disputes, recognising the validity and binding nature
of customary decisions, and recognising that customary procedures do not have to be identical
to formal judicial procedures, as long as they do not violate the basic principles of human
rights. Unfortunately, in practice, the state tends to adopt a logic of control whereby customary
justice is allowed to exist, but within a space that is fenced in by certain conditions, with the
types of cases limited, procedures made as close as possible to the formalities of state law, and
formal apparatus retaining the right of veto. The autonomy of indigenous communities in
developing their own restorative mechanisms is reduced, as they are forced to conform to
forms deemed legal by the state.

Efforts to incorporate the principles of restorative justice into the Draft Criminal Code
or law enforcement regulations can be interpreted in two ways that conflict with each other
(Maglione, 2021). On the one hand, this can be seen as a form of progress because the state
recognises the importance of recovery, peace, and victim participation in the case resolution
process, and opens up space for out-of-court settlements. On the other hand, when the
accommodated mechanism is closer to a formal mediation model facilitated by the authorities
than to organic, living customary settlement practices, what occurs is not recognition of local
wisdom, but rather recolonisation with a new face.

Restorative justice is reduced to a criminal policy instrument whose function is
pragmatic in reducing prison overcrowding, expediting the settlement of minor cases, or
building a humanistic image of law enforcement institutions (Aminah et al., 2024; Karimullah,
2023). Customary values, such as the symbolism of peace rituals, community involvement as
subjects, and the restoration of long-term relationships, are not inherent in the design of this
policy, but merely inspiration that can be taken or left behind as needed.

If recognition is carried out by treating customary justice as an extension of formal
criminal policy, the legitimacy that results is instrumental legitimacy, in which customary
justice is used only to the extent it helps manage the state's legal system. However, if
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recognition is intended to affirm that indigenous communities have their own authority to
define and realise justice, then the legitimacy strengthened is substantive legitimacy, because
indigenous justice is recognised for containing values and rationalities that are valid in their
own right, on a par with state law (Rifa’i et al., 2025). This difference is significant because it
determines whether institutionalisation leads to empowerment or subjugation. In the
pluralistic context of Indonesia, with its history steeped in centralism, the risk that
institutionalisation will lead to subjugation is very real and must therefore be critically
highlighted.

Once the state begins to recognise customary institutions as formal partners, there is
often a need to standardise structures, issue written rules, and appoint official representatives.
This process can have ambivalent effects. On the one hand, it can clarify authority, prevent
unwarranted claims in the name of custom, and provide certainty for outside parties. On the
other hand, it risks concentrating power in the hands of a small elite of customary leaders who
are close to the authorities. At the same time, the logic of formalities erodes the diversity of
local practices that were previously flexible and participatory. Customary institutions that
originally functioned based on social recognition can be transformed into small bureaucracies
bound by procedures and reports, and even vulnerable to manipulation for local political
interests (Hayatullah, Rohman, et al., 2025; Nurizka, Jamil, et al., 2025).

In this situation, the institutionalisation of customary justice at the state level can,
ironically, give rise to internal colonialism at the community level, because power that was
previously dispersed and negotiated collectively becomes concentrated in institutions that
have received the state's legal stamp of approval. From the perspective of victims and
perpetrators, institutionalisation also carries the risk that customary justice will lose its
intimacy and flexibility (Ayu et al., 2025).

When customary settlement processes must be attended by officials, formally
documented, and regulated according to standard procedures, the space for informal dialogue
and authentic emotional processes can narrow. Victims may feel less free to express their pain
and need. At the same time, the perpetrators may view the process as merely an administrative
requirement to avoid formal legal proceedings, rather than a genuine opportunity to take
responsibility and change.

When customary restorative mechanisms are brought into the logic of formal law, they
may become merely a procedural shortcut, losing the moral and relational dimensions that
give them their power (Widjajanto et al., 2025). Here, the state may succeed in adopting the
outward form of customary justice but fail to internalise the values that make it meaningful to
the community. However, it must be acknowledged that not all forms of institutionalisation
must end in domestication. It is possible that, through careful negotiation, state recognition
can be structured to expand the scope of customary justice without eroding its identity.

The state must have the courage to acknowledge that it is not the sole source of justice,
and be prepared to adopt the principles of legal pluralism substantively, not merely
symbolically. For example, the state can recognise that for certain types of disputes, such as
internal conflicts within indigenous communities, disputes over customary land, or certain
violations that directly impact social cohesion, indigenous institutions have primary
jurisdiction. In contrast, formal institutions only play a minimal supervisory role to ensure that
fundamental rights are not violated. The state can also provide resource support c,acapacity-
buildingand political protection for inindigenous institutionswithout imposing specific forms
and procedures. In this kind of model, institutionalisation becomes a bridge, not a cage.

D. Conclusion

Restorative justice in indigenous communities is not merely a reflection of traditional
values, but a form of epistemic resistance against the state's monopoly on justice. Amidst a
national legal system that remains shackled by a colonial legacy that punishes rather than
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restores, indigenous communities demonstrate that true justice grows from social spaces
where people recognise one another, not from rigid legal texts that are far removed from lived
experience. The tension between state law and customary law is not a mistake that must be
erased, but an essential arena in which this nation learns about the plurality of truth and the
moral sovereignty of society. Through living and organic restorative practices, indigenous
communities affirm that justice is not singular, as it has multiple faces, is rooted in context,
and is valid only to the extent that it restores harmony to communal life. Thus, customary
restorative justice is not an alternative to state law, but a reminder that the state itself needs
ethical and cultural correction to avoid losing its human dimension.

When the state attempts to institutionalise customary justice through formal
regulations, a dangerous paradox arises whereby recognition intended to protect can instead
tame. States that recognise customary law often impose their own language and procedures,
subjugating living values to a sterile, hierarchical legal framework. It is at this point that
political courage and a new legal imagination are needed, with the courage to create a legal
system that not only tolerates differences but makes them its foundation. The state must
transform itself from a ruler of truth into a guardian of dialogue between legal systems,
allowing indigenous communities to administer justice with moral autonomy, while still
guaranteeing protection for vulnerable groups. The future of Indonesian law will not be
determined by how many new laws are passed, but by the extent to which the law dares to
learn from the wisdom of indigenous communities, places where justice is not only upheld but
also lived.
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